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in advance. 0. M. & D. Really Co. v. Griff en (Sup. Ct. 1917) 165 N. Y. Supp. 440. 
But he cannot recover for rent not yet due. Curtiss v. Miller (N. Y. 1854) 17 Barb. 
477. Surrender is deemed the equivalent of performance or an excuse for nonper- 
formance. See Hiding v. Roll (1891) 43 Mo. App. 234, 241. Aside from statute, 
usage, or stipulation, rent is due at the end of the period. Watson v. Penn (1886) 
108 Ind.21, 8 N. E. 636; Goldsmith v. Schroeder (1904) 93 App. Div. 206, 87 N. Y. 
Supp. 558. In the absence of statute or stipulation, rent cannot be apportioned. 
Dexter v. Philips (1876) 121 Mass. 178. Hence there cannot be a proportional 
recovery for the time of occupation. Ireland v. United States, etc. Co. (1902) 72 
App. Div. 95, 76 N. Y. Supp. 177, aff'd 175 N. Y. 491. A reason given for this is 
that since there is an express contract the law will not imply a contract to pay 
rent for a period shorter than the term. See Grimman v. Legge (1828) 8 B. & C. 
324, 326. Nor can the landlord in an action for use and occupation recover the 
value of the part of the term in which the tenant occupied the premises. Hall v. 
Burgess (1826) 5 B. & C. 332. It seems somewhat harsh in the present case to 
refuse recovery to the landlord of a proportionate part of the rent; yet he is under 
no duty to accept the surrender of the premises. Cf. Beall v. White (1876) 94 U. 
S. 382. He also might have stipulated for payment when he accepted the sur- 
render. Bates v. Phinney (1881) 45 Mich. 388, 8 N. W. 88. 

Limitation of Actions— Adverse Possession— Land Claimed by the State.— 
In an action by the state for the possession of certain state land set apart as a 
forest preserve, the defense was adverse possession for the statutory period under 
the following statute: "The . . . state will not sue . . . in respect to any 
real property unless ... the cause of action accrued within forty years. 
Held, one judge dissenting, for the state. In regard to land, held by the state 
as sovereign to the use of the people, adverse possession, however long con- 
tinued, will not bar the state. People v. Baldwin (3d Dept. 1921) 197 App. Div 
285, 188 N. Y. Supp. 542. 

At common law there was no limitation upon the time in which an action 
could be brought. 4 Bac. Abr. 461. Following the maxim, "nullani tempus oc- 
curit regi," the king was not bound by the Statute of Limitations. See Case of 
Magdalene College (1616) 11 Co. 66B, 74B; Angell, Limitations (6th ed. 1876) 
30. Unless changed by statute the same immunity applies to the federal and 
state governments in the United States. United States v. Hoar (U. S. C. C. 
1821) 2 Mason 311; People v. Gilbert (N. Y. 1819) 18 Johns. *227. Where it 
is specially provided that such statute applies to the state, some states hold that 
it applies to all land claimed by the state. Saint Paul v. Chicago, M. & St.P. Ry. 
(1891) 45 Minn. 287, 48 N. W. 17. Other states hold that, in respect to land 
held by the state as proprietor, the statute bars the action. State v. Harmon 
(1905) 57 W. Va. 447, 50 S. E. 828; Fulton v. The Company (1909) 62 Misc. 
189, 116 N. Y. Supp. 1000. But in respect to land held as sovereign, in trust for 
the people, the state is not barred by any lapse of time. Patton v. Los Angeles 
(1915) 169 Cal. 521, 147 Pac. 141; Ralston v. Weston (1899) 46 W. Va. 544, 33 
S. E. 326. The opinion of the dissenting judge in the instant case, that the 
statute should apply to all land claimed by the state seems sounder, because 
the purpose of such statutes is to give security to landholders. See St. Paul v. 
Chicago, M. & St. P. Ry., supra, 397. The courts in interpreting the unambigu- 
ous words of the statute as applying only to lands held by the state as pro- 
prietor, have indulged in a piece of judicial legislation which can be justified 
only on the ground of public policy: that it would be impolitic to deprive 
the people of land set apart to the public use, because of the negligence of its 
agents or their wilful connivance with the adverse possessor. 



